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OF THE SOUTH IN WAYS THAT SUSTAINABLE
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Abstract

This paper examines the issue of how trade, environment and sustainable
development has impinged on aspirations of the global South. The paper finds
that the existing trade-related environmental measures, particularly several rules
and principles of GATT and WTO agreements, such as the GATT Articles XX(b)
and (g), and the WTO covered Agreement on the Application of Sanitary and
Phytosanitary Measures are used by the Northern countries without considering
the interests, concerns, abilities and the socio-economic conditions of developing
countries. Against this backdrop, it is argued that any unfair and unbalanced trading
system, without considering the capacity constraints of the global South is bound to
perpetuate poverty and thus will hamper the advancement of developing countries.
In a bid to bring a pertinent solution congruent with the interests of the global
South this paper argues for the adoption of concepts of distributive, procedural
and corrective justice in the global trade regime.
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I INTRODUCTION

This paper examines the issue of how trade, environment and sustainable development
has impinged on aspirations of the global South.! The nexus between trade and the
environment is meaningfully considered in the Brundtland Commission Report, Our
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countries experienced Northern political and economic domination that triggered these nations to work as a
negotiating bloc (The Groups of 77 and China). They are hugely marginalised, disadvantaged and economically
weaker. See Frantz Fanon, The Wretched of the Earth (Constance Farrington Trans, Grove Weidenfeld, 1963)
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Common Future. The report provides the oft-cited definition of sustainable development
as ‘development that meets the needs of present generations without compromising the
ability of future generations to meet their own needs’.> The Brundtland Commission,
for the first time, wanted to reconcile environmental protection, economic growth and
social equity in a single concept of sustainable development.® This reconciliation attempt
is explicit when the report declares ‘[w]hat is needed now is a new era of economic
growth — growth that is forceful and at the same time socially and environmentally
sustainable’.* Following the report, the United Nations Earth Summit manifested a global
consensus that ‘it is no longer possible to treat ecology and [the] international political
economy as separate spheres’.’

However, the interface between trade and the environment has given rise to acute
tensions between the international trade regime, which seeks the general elimination of
trade barriers, and the international environmental regime, which imposes barriers to
trade products produced in an environmentally harmful way.® The relationship between
trade and the environment has also generated anxiety for the nations of the global
South that believe the trade and environment nexus is hampering their ability to pursue
economic development and consequently, they are not able to reap the full benefits from
international trade.’

International trade is regulated under the World Trade Organisation (WTO)? regime.’
The successive rounds of General Agreement on Tariffs and Trade (GATT)" and the
establishment of the WTO have created enormous opportunities for developing countries
to access the Northern market more easily." The Uruguay Round and Doha Ministerial
Mandate'? also stressed the enhancement of market access by bringing a balance between
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the reduction of tariffs and the Non-tariff Barriers (NTBs)."* However, the establishment
of a trade-environment nexus in international trade, through the emergence of the concept
of sustainable development, has created a new concern for the South. Several rules and
principles of GATT and WTO agreements, such as the GATT Articles XX(b) and (g), the
WTO covered Agreement on the Application the Sanitary and Phytosanitary Measures
(SPS Agreement)'* and the Agreement on Technical Barriers to Trade" have become
the centre of concerns of the global South.'® It is alleged that by virtue of the GATT and
WTO trading system, the Northern countries, in the name of environmental protection,
are imposing lofty environmental standards on developing countries’ products such as
labelling requirements, compositional and quality standards and food safety regulations.'’
Developing countries do not have sophisticated environmentally friendly technologies
to implement the Northern standards. Resultantly, the Northern countries impose trade
barriers when developing countries fail to achieve their imposed standards.'® Developing
countries argue that such trade barriers frustrate developing countries’ products from
being accessed in the Northern market.!® These environmental Non-tariff Barriers (NTBs)
as a trade policy creates a trade imbalance favouring developed countries, given their
technological capabilities. This unexpected trade imbalance results in the problem of
the balance payment in Southern economies and works as a substantial impediment in
achieving their sustainable development.?

Against this backdrop, this paper finds that the use of the GATT/WTO article XX
and the SPS measures by developed countries, without any global coordination, raises
the question of equity and fairness in the North-South trade. It is frequently argued by the
South that the existing trade-related environmental measures are used by the Northern
countries without considering the interests, concerns, abilities and socio-economic
conditions of developing countries.?' The paper argues that any unfair and unbalanced
trading system which does not consider the capacity constraints of the global South is
bound to perpetuate poverty and thus hamper the development of developing nations.
Such an unfairness in the global trade will eventually frustrate the objectives of the WTO.
This paper, in a bid to bring a pertinent solution thereto, conceives of the incorporation
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Development and Free Trade Institutional Approaches (Routledge, 2008) 205, 211.
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of distributive, procedural and corrective justice in the global trade regime as a viable
model for ensuring sustainable development.

The paper is organised into five parts in which Part II explores how trade and
environment are inseparably embedded into the notion of sustainable development. Part
[l is dedicated to the textual rules that are invoked frequently in defence of environmental
regulations, focusing on the GATT Article XX(b) and (g), the Article XX chapeau and
the SPS Agreement. This part will demonstrate that the impact of Article XX and SPS
measures, when applied vis-a-vis developing countries, can impede the development
and trade of these countries. Part IV defines distributive, procedural and corrective
justice taking into account the debates in the trade and environment discourse. This part
discusses how distributive, procedural and corrective justice can offer a solution to the
global trade and how the interests of the global South would be met. Part V sums up the
analyses and draws a conclusion.

I TRADE-ENVIRONMENT NEXUS IN
SUSTAINABLE DEVELOPMENT

The most ubiquitous, indispensable and contested concept of our time is ‘sustainable
development’.”? The root of the concept goes back to 1971 when the Founex Report,
‘Development and Environment’, was released by a panel of experts convened by the
Secretary-General of the United Nations Conference on the Human Environment.? With
an eye on the Stockholm Conference, 1972, the report aimed to establish the relationship
between economic growth, environmental protection and poverty.>* Emerging from
this conference, the Stockholm Declaration on the Human Environment emphasised
that economic development and environmental protection are compatible and mutually
reinforcing goals.?

This conceptual change in developmental and environmental thinking was clearly
resisted by many developing countries of the global South.?® They viewed environmental
pollution as a result of industrialisation and therefore it should be a concern for the
developed states only.”” However, the resistance was proved to be futile.”® The term
‘sustainable development’ was first publicly visible in 1980 when the World Conservation
Strategy (WCS)* defined it as ‘the integration of conservation and development to
ensure modifications to the planet indeed to secure the survival and well-being of all

2 Carlos J Castro, ‘Sustainable Development: Mainstream and Critical Perspectives’ (2004) 17(2) Organisation

and Environment 195, 195 (‘Sustainable Development’).

2 Ulrich Beyerlin and Thilo Maruhn, International Environmental Law (Hart Publishing, 2011) 73.

2 Daniel Barstow Magraw and Lisa D. Hawke, ‘Sustainable Development’ in Daniel Bodansky, Jutta Brunnée
and Ellen Hey (eds), The Oxford Handbook of International Environmental Law (Oxford University Press,
2007) 614.
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% Ibid 9.

27 Ibid.

2 See RP Anand, ‘Development and Environment: The Case of the Developing Countries’ (1980) 20 Indian
Journal of International Law 1, 10.

»  World Conservation Strategy (WCS) is a document prepared by International Union for Conservation of Nature
and Natural Resources (IUCN).
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people.”*® This concept was refined and put on the international map in 1987 by the
World Commission on Environment and Development (WECD or the Brundtland
Commission). Its report, Our Common Future,*' proposed the following concept of
‘sustainable development’:

Humanity has the ability to make development sustainable — to ensure that it meets
the needs of the present without compromising the ability of future generations to
meet their own needs. ... The Commission believes that widespread poverty is no
longer inevitable. Poverty is not only an evil in itself, but sustainable development
requires meeting the basic needs of all and extending to all the opportunity to fulfil
their aspirations for a better life. A world in which poverty is endemic will always
be prone to ecological and other catastrophes.*

The report further says, ‘If large parts of developing world are to avert economic,
social, and environmental catastrophes, it is essential that global economic growth be
revitalised.’

According to the Commission, reduction of poverty will reduce environmental
degradation and developing countries need to pursue economic growth to reduce poverty.
Achieving economic growth needs freer markets.** The report also says, in addition to
freer markets, developed countries need to transfer knowledge, technology and capital
to the underdeveloped countries which actually indicates that businesses ‘will continue
accumulating capital by selling expertise, capital, and technology to the countries of
the periphery’.>* The 1992 ‘Earth Summit’, the UN conference on Environment and
Development (UNCED), turned the notion of sustainable development into international
prominence.* Though the summit did not produce any new ideas to deal with the
environmental crisis, the summit carried more weight as the global leaders from 172
countries officially endorsed sustainable development as the development paradigm.?’
In institutional respect, Agenda 21 promoted sustainable development by establishing
the UN Commission on Sustainable Development (CSD).3® Since UNCED, a number
of international instruments have included the concept of sustainable development.*
The outcomes of UNCED also influenced the drafting of the preamble to the WTO.

30 International Union for Conservation of Nature and Natural Resources (currently World Conservation Union)
(IUCN), World Conservation Strategy: Living Resource Conservation for Sustainable Development (Gland,
Switzerland: TUCN, 1980).

31 Qur Common Future (n 2) 43-46.
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3 Ibid 89.
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3¢ See Marc Pallemaerts, ‘International Environmental Law in the Age of Sustainable Development: A Critical
Assessment of the UNCED Process’ (1995) 15 Journal of Law and Commerce 623, 630.
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3% Christopher J. Koroneos and Dimitri Rokos, ‘Sustainable and Integrated Development—A Critical Analysis’
(2012) 4 Sustainability 141, 142.

3 See generally John Byrne and Leigh Glover, ‘A Common Future or Towards a Future Commons: Globalization
and Sustainable Development since UNCED’ (2002) 3(1) International Review for Environmental Strategies
5,5 (‘A Common Future or Towards a Future Commons”).
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Despite sustained resistance from developing countries, the environment has entered the
WTO through the preambular statement of the WTO.*’ The full reading of the preamble
demonstrates that sustainable development in the WTO is not only linked to the optimal
use of natural resources but also to the implementation of international trade.*! However,
the inclusion of trade-environment nexus through the concept of sustainable development
is crucial for developing countries. Since exports of developing countries are mostly
based on natural resources, their exports may be vulnerable to import restrictions, by the
developed country, on the ground of environment.*

III' TRADE-ENVIRONMENT NEXUS IN GATT/WTO:
PRESSING CONCERNS FOR THE GLOBAL SOUTH

The General Agreement on Tariffs and Trade (GATT) was adopted in 1947 with a view
to liberalising trade and tariffs and to stimulate economic recovery after World War
II. At that time, protection of the environment was not a pressing issue.* The World
Trade Organisation (WTO), established following the 1994 Uruguay Round, effectively
transitioned the international community from the GATT to this historic agreement.*
The WTO is an improvement on GATT in the sense that the WTO’s framers placed
priority on sustainable development, raising standards on living and environmental
protection in the preamble.* The WTO also formally created a Committee on Trade and
Environment (CTE) to promote sustainable development and to identify the entanglement
of trade and environment.* Thus, the WTO has a dual commitment, on the one hand,
it has commitment to ensure an equitable and non-discriminatory multilateral trading
system and on the other hand, promotion of sustainable development and protection and
conservation of the environment.*’ Article XX is one of the few provisions that explicitly
raises environmental concerns.
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41 See generally Michael M Weinstein and Steve Charnovitz, ‘The Greening of the WTO Essay’ (2001) 80 Foreign
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University Press, 2007) 213—4.
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A GATT/WTO Article XX

There are two core principles of GATT: Article I (The Most Favoured Nation Obligation)
which prohibits discrimination against any ‘like product’ of all contracting parties and
Article III (National Treatment) which prohibits trade restrictions to discriminate ‘like
domestic product’ with ‘foreign products’. Article XX offers a general exception to these
principles.*®

Article XX allows states to restrict imports by employing trade measures. Article
XX(b) and (g) permit environmental measures and allow ‘countries to sidestep the normal
trading rules if necessary to protect human, animal or plant life or health’® or ‘related
to the conservation of exhaustible natural resources if such measures are made effective
in conjunction with restrictions on domestic production or consumption.’® A defining
and limiting chapeau attached to Article XX stipulates that in applying the aforesaid
measures under Article XX (b) and (g), a party must satisfy that the trade measures are

‘necessary’ and not a ‘disguised restriction on international trade’>' Furthermore, these
‘trade measures cannot be applied to discriminate arbitrarily between countries where
the same conditions prevail’.*?

Succinctly, GATT Article XX(b) and (g) legitimise some non-tariff barriers if they are
related to genuine environmental concerns. However, we should not remain oblivious of
the fact that Article XX has been controversial from its very inception especially within
the North-South dynamic.>* All the exceptions to Article XX, namely subparagraph (b),
(d) and (g) were the proposals of the United States of America (USA) and were included
due to their insistence.”® Some nations from the global South, at that time, feared that
developed countries, having the powerful and self-sufficient economy, would get a chance
to manipulate the third world market . The following examples will demonstrate that
the scepticism, mistrust and fear of developing countries in this regard was justifiable.

In the case of Tuna -Dolphin,* the USA imposed trade sanctions on the importation
of tuna products from Mexico claiming that the measures were justified under Article
XX (b) as necessary to protect the life and health of dolphins. Article XX (g) was also
invoked to show that the measures related to ‘the conservation of exhaustible natural

*  Yenkong Ngangjoh-Hodu, ‘Relationship of GATT Article XX Exceptions to Other WTO Agreements’ (2011)
80 Nordic Journal of International Law 219, 229.

4 Hakan Nordstrom and Scott Vaughan, Trade and Environment (World Trade Organisation Special Studies 4,
1999) 9.

0 GATT art XX(g).

St GATT art XX.

2 GATT art XX.

3 Skinner (n 44) 253.

3 Brandon L Bowen, ‘The World Trade Organization and Its Interpretation of the Article XX Exceptions to the
General Agreement on Tariffs and Trade in Light of Recent Developments’ (2000) 29(1) Georgia Journal of
International & Comparative Law 181, 184.

3 Padideh Ala’i, ‘Free Trade or Sustainable Development? An Analysis of the WTO Appellate Body’s Shift to a
More Balanced Approach to Trade Liberalisation’ [1999] (4) American University International Law Review
1129, 1136.

% Bowen (n 54) 184.

57 Panel Report, United States - Restrictions on Import of Tuna (No 1), GATT Doc DS21/R (3 September 1991,
unadopted) GATT BISD 39S/155.
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resources’. The USA claimed that its measures should not be viewed as a disguised
restriction on trades because the main goal was to conserve and protect the life and health
of dolphins. Mexico argued that a contracting party could not simultaneously claim that
its measure is compatible with the general rules of the General Agreement and invoked
Article XX for the same measure. *® In this case, the GATT Panel articulated that the
measures, introduced through Marine Mammal Protection Act 1972,% are contrary to
Article XI:1 and are not justified by Article XX(b) or Article XX(g).® Apart from other
arguments, the Panel considered that ‘a contracting party may not restrict imports of a
product merely because they originate in a country with environmental policy different
from its own.”®!

In Thailand-Cigarettes,®* Thailand, through the Tobacco Act 1966, prohibited
the importation of tobacco without the license of the Director General who had not
issued any import licenses for cigarettes in the past ten years. Arguing against the USA,
Thailand took recourse to Article XX (b), inter alia, stating that the main responsibility
of the Government is the protection of public health. The Panel concluded that Thailand
failed to satisfy the GATT-inconsistent test as there existed other measures which could
be legally invoked. The findings of these two cases also reflect the determinations made
in Canadian Fisheries Case.**

All these cases mentioned till now indicate that the GATT Panel did not tolerate
the discriminatory trade practices although there existed some justification for health,
environment and conservation grounds.® However, the following cases will demonstrate
that the Appellate Body of World Trade Organisation (Appellate Body) showed reluctance
to interpret Article XX narrowly and therefore embraced more expansive interpretation
in Shrimp-Sea Turtle’® and Reformulated Gasoline.”’

In Shrimp-Sea Turtle, a United States regulation was challenged by several Asian
nations. The American regulation required, before exporting into the United States,
during harvest, a fisherman must use the Turtle Excluder Device (TED) where shrimp
and sea turtles co-exist. In this case, the United States lost as it had discriminatorily
applied environmental protection policy. Importantly, the Appellate Body in the instant
case allowed the trading member to employ measures of flexibility in the protection of

% Ibid.

% Marine Mammal Protection Act (USA) 1972 16 USC 1361.

% Panel Report, United States - Restrictions on Import of Tuna (No 1), GATT Doc DS21/R (3 September 1991,
unadopted) GATT BISD 39S/155.

1 United States-Restrictions on Imports of Tuna, GATT Panel Report GATT DOC. DS 21/R: GATT, 30 ILM
1594 (1991).

2 Thailand - Restriction on Importation of and Internal Taxes on Cigarettes, GATT BISD 38 Supp 200, 201
(1990).

8 Tobacco Act of 1966 (Thailand) quoted in GATT Thailand-Cigarettes Report, para. 63.

¢ Panel Report, Canada-Measures Affecting Exports of Unprocessed Herring and Salmon, Mar. 22,1988, GATT
B.I.S.D. Lf6268-35 S/98.

% Janet McDonald, ‘Greening the GATT: Harmonising Free Trade and Environmental Protection in the New
World Order’ [1993] (2) Environmental Law 397, 422.

% Appellate Body Report, United States — Import Prohibition of Shrimp and Certain Shrimp Products, WTO
Doc WT/DS58/AB/R, AB-1998-4 (12 October 1998) [157] (‘US — Shrimp’).

7 Panel Report, United States — Standards for Reformulated and Conventional Gasoline, WTO Doc WT/DS2/R
(29 January 1996) (‘US — Gasoline’).



48 (1) IMCL CAN THE CONCEPT OF ‘JUSTICE’ BE EMPLOYED 89

endangered species. The Appellate Body acknowledged that shrimp could be differentiated

on the basis of the TED.®

In Reformulated Gasoline, where Brazil and Venezuela complained against the
United States, the Panel declared that the implementation of the Clean Air Act, 1990% by
the United States was unjustifiable and discriminatory as the said Act mandated specific
requirements of emission effects of gasoline from the foreign producers which is more
stringent than that of domestic producers. However, the Appellate Body reversed the
Panel decision calling it an ‘error in law’. The Appellate Body held that the baseline
requirement of gasoline fulfils the ingredients of Article XX (g) as the baseline can be
considered as ‘primarily aimed at’ the natural resource conservation.”

The interpretation of Article XX by the Appellate Body in these two cases indicates
that it takes ‘the environment’ more seriously than the ‘trade liberalisation’.”" It also
indicates that ‘it is no longer possible for the WTO to uphold the free trade goals of the
GATT 1994, such as promoting market access, above all other goals and concerns-e.g.,
health, the environment, and the objectives of sustainable development.’’

Among the cases discussed above, this author agrees with the analysis and outcome
of the Tuna -Dolphin and Thailand-Cigarettes cases. Though the upshot of these cases
has been criticised by some environmentalists for failing to address the environmental
outcome, it needs to be remembered that sustainable development does not include
environmental protection only. Sustainable development also underpins economic and
social considerations. Hence, this author disagrees with the outcome of Reformulated
Gasoline and the Shrimp-Sea Turtle cases that allowed restrictive trade measures as the
sole means of achieving environmental outcome. This author argues that sole reliance on
trade measures for improving environmental outcome by the North, without considering
the capacity constraints of the South, is incompatible with the two core principles
of sustainable development: intragenerational equity and common but differentiated
responsibility. This is not to say that other principles such as intergenerational equity
must be relinquished. Rather, a more nuanced approach should be taken to promote fair
trade system which encourages environmental and social outcomes eliminating structural
outcome.”

It is submitted that the expansive interpretation of Article XX and the emphasis on
the environment in the Reformulated Gasoline and Shrimp-Sea Turtle cases herald few
messages to the global South, as follows.

(a) The determinations of the Reformulated Gasoline and Shrimp-Sea Turtle cases have
opened the door for the North to impose unilateral trade restrictions, in the name of
environmental requirements and environmental protection. Article XX can be used
to constitute a disguised protectionism to block the South from accessing Northern

% Shawkat Alam, International Environmental Law and the Global South (Cambridge University Press, 2015)
303.

8 Clean Air Act (USA), Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399 (1990).

0 Ala’i (n 55) 1158.

7 Ibid 1131.

2 Ibid.

3 Alam, International Environmental Law and the Global South (n 68) 303.
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markets. Almost all recent cases about environmental NTBs under Article XX (b)
and (g) show that the North has been significantly pushing environmental NTBs
on the South.™

The North can even impose trade-related environmental measures on a test basis.
Northern countries’ environment NTBs would survive if it is not challenged, and the
North knows their unilateral trade barriers would rarely be challenged by the Least
Developed Countries in the Dispute Settlement Bodies (DSB). Gregory Shaffer
showed that from January 1, 1995 to May 10, 2005, complaints filed by developing
countries was roughly 30 to 39 per cent. The percentage would certainly go down if
Brazil and India are excluded. Out of the 104 WTO’s developing country members,”
84 members have never filed a complaint before WTO.” Most developing countries
have never taken part in the WTO judicial system to defend their interests as either
a party or third party in a WTO case.”” Two main types of constraints are found in
the academic literature for holding back participation in the WTO system: ‘capacity
constraints’ meaning lack of skilled human resources and the shortage of finance
for employing outside legal assistance, and ‘power constraints’ implying fear of
economic and political pressure.”

Developed countries can even impose unjustified unilateral trade-related
environmental measures on developing countries. As there is no initial filtering
mechanism to justify such measures, developing countries must initiate a case and
wait until the case is decided to prove that such measures unjustified. This is a waste
of time and procedure. For example, according to a consumer advocacy organisation,
out of 40 cases in the WTO system that had invoked the general exception under
Article XX, only one case: EC- Asbestos™ satisfied all conditions for application
under the Article. All other cases failed to satisfy either the subject matter or scope
or chapeau threshold and proved to be unjustifiable or arbitrarily discriminatory in
the measures.* If there was a sifting mechanism to justify such measures initially,
those case may not have arisen.
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Similar instances of inconsistencies are also noticed in actions taken under the SPS
Agreement.

B The WTO Agreement on the Application of Sanitary
and Phytosanitary Measures

The Agreement on the Application of Sanitary and Phytosanitary Measures®' enables
member states to adopt the appropriate level of protection (ALOP) through taking SPS
measures such as labelling requirements, compositional and quality standards, and food
safety regulations to protect life and health of humans, animal and plants.®* The agreement
limits the freedom of member states prescribing that the measures must be necessary
and based on scientific evidence.?* Additionally, the agreement authorises ALOP only
when they are not inconsistent, protectionist or discriminatory in nature.®* A 2018 report
says that the SPS measures are proliferating in the international trade, and over 18,000
SPS measures were notified in the last 20 years.® Albeit, SPS measures provide member
countries an opportunity to protect their interest in crucial issues like health and hygiene, it
is widely recognised that SPS measures in the developed countries explicitly or implicitly
act as a barrier to trade like the quantitative restrictions.* In this context, the exports of
developing countries have been found to be more vulnerable to SPS measures compared
to developed economies.?’

The SPS Agreement stipulates that domestic standards can be more stringent than
those of international standards if they are justified by scientific evidence.’® These
provisions are discriminatory because developed countries can take advantage of them.
Kallummal and Gurung showed by empirical evidence that this dual standard regime
harms developing countries as they typically fix their national standard following
international standards while developed countries impose stricter ones.® Furthermore,
the South does not have the technological skills and capacity to fulfil Northern standards
or to challenge Northern standards even if they constitute protectionism.”® By imposing
stricter standards, the Northern countries restrict access of the Southern countries to
Northern market and thereby deprive the Southern countries of the resources essential to
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achieve sustainable development.®’ For example, to reduce the health risk of 2.3 deaths
per billion, the European Union implemented higher aflatoxin standard (2 ppm) which is
more stringent than international standard (9 ppm). This standard has decreased African
exports by about 64% or US$670 million since African nations lacked the scientific
capacity to comply with EU standard.” In the context of cost, the reduction of the health
risk of 2.3 deaths per billion seems miniscule when in the European Union the number
of deaths by liver cancer is about 33,000 per year.”

Furthermore, a more stringent standard is sometimes intentionally set to favour some
nations and to deprive others.” This practice is against the spirit of the SPS Agreement,
and such stringent standards setting mostly puts hurdles for Southern countries. For
example, the Council of the European Union (EU Council) on 26 April 2012, officially
approved a tariff rate quota (TRQ) for importing ‘high-quality fresh, chilled or frozen
beef” into the European Union (the EU) market.”” Interestingly, the TRQ is open to all
countries supplying beef. However, the definition of ‘high quality beef” is constructed
in such a way in the implementing regulation, that clearly indicates that it is established
to favour US and Canadian exports. ‘High quality beef” is defined as ‘beef cuts obtained
from carcasses of heifers and steers less than 30 months of age which have only been fed
a diet, for at least 100 days before slaughter, containing not less than 62% of concentrates
and/or fed grain co-products on a dietary dry matter basis’.”® The definition technically
excludes beef supply from the Southern countries especially in South Asia and Latin
America where grass-feeding is followed.”’

Southern countries also suffer when Northern countries set a different Appropriate
Level of Protection (ALOP) even if there exists a lack of scientific concurrence.” It
happened in EC-Hormones, where EU banned beef imports that applied animal hormone
in their process of production. The United States contested, claiming the ban was not based
upon scientific evidence. The Appellate Body (AB) determined that the SPS Agreement
was not violated by setting a different ALOP as to the use of hormones, though the EU’s
ban was not resting on adequate scientific evidence.” Thus, Southern countries have no
option except keeping themselves aloof from Northern markets since it is challenging for
the Southern countries with limited resources to comply with the Northern environmental
requirements, let alone challenge their trade ban based on advanced scientific evidence.
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Even when the exporters of developing countries possess the ability to comply with
Northern standards, the compliance costs of product redesign, testing and certification are
enormous.'” For example, in 1997 when the European Commission banned the import
of Bangladeshi frozen shrimp products, Bangladesh spent $17.6 million between 1997
to 1998 to upgrade sanitary conditions of the plants. It was estimated that Bangladesh
would have to spend $225,000 per annum only to maintain hygiene standard.'"! In another
example, between 1980-2000, to improve the level of export, Argentina spent more than
US$80 million to upgrade its equipment and processes.'*

Furthermore, developing countries need to incur considerable cost in building their
technical capability necessary to participate in international standards-setting bodies.
Engaging expert international lawyers is costly for the developing countries’ budget.'®
All these issues contribute to the overall increase of concern for the global South.

C [Identifying the Reasons of Concerns of the Global South

The aforesaid discussion clearly indicates that both the GATT Article XX (b) and (g) and
SPS measures have created avenues for imposing environmental non-tariff barriers.!%*
The realisation of environmental objectives through trade-related environmental measures
leads to discrimination since such measures are imposed without considering the socio-
economic conditions of the countries.'® The global South countries fear that Northern
countries can impose higher environmental standards which would act as a trade barrier
for them and exclude them from any comparative advantage.' Further, developing
countries argue that the Northern countries are trying to dictate the domestic policy of
developing countries by exerting their economic power. For developing countries, it
is eco-imperialism.!” Unfortunately, the Northern countries are frequently using these
measures to restrict trade from the Southern countries.'”® Consequently, the developing
countries of the South are substantially losing their export markets in the North. Statistics
show that there is a sharp decline of South Asian exports of agricultural products to the
EU market, although trade liberalisation promises an increase in trade. The South Asian
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share of exports to the EU was 62 percent in 1962.'” It was close to about 30 percent
from 1980 to 1995. In 2000, the total agricultural exports dropped to 22 percent, and the
decline remained till 2010. The report also showed that this unexpected decline is due to
the technical ex-ante trade barriers such as SPS measures by the EU market.''?

Developing countries believe that the existing recurring problems in the international
trade regulation is due to the absence of a theory of justice in the international trade
regime. Though some academics claim that ‘justice’ is already embedded in the existing
trade regime,'"" other academics strongly oppose the standing. For example, Albin, by
using discursive evidence, argues that present international trade negotiations have been
facilitated by the principles of justice.'? Lisa M. Samuel critiques Albin’s argument
claiming that Albin does not consider the concern, interests and participation of developing
states. According to Samuel, if Albin had considered the interests of developing countries,
she would have arrived a different conceptualisation of justice.'* Similarly, Thomas Frank
doubted the existence of the notion of justice in the trade regime, arguing that though
international economic law claims that it conforms with the notion of distributive and
procedural justice, it is not clear whether it provides sufficient provisions to address the
differences in the course of pursuing justice.''* It is true that dispute settlement bodies
works for ensuring justice, but it is limited because judges are responsible for applying
and enforcing the existing law, they cannot create a just and fair trade regime.''> Samuel
and Frank find there is an absence of justice since the WTO regime fails to address the
needs of developing countries. That is why Stiglitz and Charlton comment justice can be
achieved in trade, but it needs to be redesigned to accommaodate the interests of developing
countries from a distributional point of view.!'® They argue that in international trade
agreements, the focus should be given to the development of the poor countries and the
participation of those countries in the international trade regime.

Given these circumstances, this paper has pointed out that the WTO trading
arrangement is plagued with fundamental inequality.""” This paper only addresses two
identifiable areas where the inequality exists. Due to inherent inequality, the WTQO’s
commitment to development, as manifested in its preamble, among developing countries
has not been achieved yet.''® In this endeavour, this author finds that the following three

10 See generally Francois, J. Francois, McDonald Bradley, & Nordstrom Hakam, ‘The Uruguay Round and the
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reasons are primarily responsible for creating inequality and unfairness for the global
South.

L.

Trade-related environmental measures are not considering the needs, concerns and
the limitations of the global South. These measures are unilateral and unregulated.
Such measures raise questions of fair trade.!”

The WTO has failed to establish level playing field in the international trade
regime. Presently, the international trade system is inequitable. For example,
under the existing system, the major players like the USA and EU can carve out
exceptions which enable them to continue subsidies in their agricultural sectors. It
is unfavourable to developing countries which should have a comparative advantage
in this sector. For example, until 2003, one study reveals, the developed world
furnished $350 billion per year as subsidies in agriculture which is greater than the
gross domestic product (GDP) of sub-Saharan Africa.!*

Developing countries do not have desired representation and active participation in
the international trade negotiations, international standards-setting institutions and in
the dispute settlement procedures established by the WTO. As a result, the interests
ofthe developing countries are rarely reflected in the decisions of the institutions.!'?!

These three problems can be resolved if we can address the following three potential

arcas.

(a)

(b)

(©

We should espouse a sense of fairness which will be central to market allocation.
It is the fairness which can create equality in opportunity and a level playing field
emphasising a condition where no competitor enjoys an unfair advantage over
other.'” A sense of trade fairness addresses the existing economic inequality and
development needs of the global South to secure overall welfare.!?® Fairness in trade
imposes a moral obligation on the rich countries to favour the economic growth of
developing countries.'>* One potential way of doing this is removing unnecessary
obstacles to trade that impede developing countries’ access to the Northern market.
There may arise some situations where even fairness or justice might yield some
disadvantages to a particular state. In such a situation, they should have a mechanism
to redress those disadvantages. The redress may take the form of monetary
compensation or other types of compensation.

In the existing trading system, the participants (developing countries) differ greatly
in their economic capacities and bargaining skills. Developing countries, as weaker
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participants, accept the outcome ‘that leaves it worse off than before’.'* Thus as
a matter of fairness, developing countries need to increase capacity building. For
building capacity, they need effective economic, scientific and legal institutions and
expertise. They also need to improve the capacity to effectively participate in WTO
negotiations, international standards-setting bodies and dispute settlement bodies.

In this paper, this author argues that these three potential areas of international
trade require principles of justice. Now the question arises as to why the principles of
justice are relevant here. One way of answering the question is when people use social
institutions to allocate social goods, this is the domain of justice.!** According to Rawls,
international trade law such as the WTO law, is a ‘basic structure’ which distributes
rights and duties and allocates social goods such as market access, preferences, economic
opportunity and trade-related knowledge.'*’ So, it is submitted that in order to consider
the normative implications of the allocative system in the WTO, this trade law needs a
theory of justice. A prominent academic, Shue, also commented that the issues of justice
are to be brought at the international level because existing distribution of the wealth
displays moral arbitrariness at best and ‘systemic exploitation at worst’.'?

This paper argues that the present concerns of the developing countries can effectively
be addressed if the notion of distributive justice, corrective justice, and procedural justice
is incorporated in the WTO regime. As a part of this submission, it is argued that the
above-mentioned areas in items (a) and (b) can be addressed by employing distributive
and corrective justice respectively and the area in item (c) is subject to procedural justice.

IV. HOW THE CONCEPTS OF ‘DISTRIBUTIVE, PROCEDURAL
AND CORRECTIVE JUSTICE’ OFFER A SOLUTION

A Distributive Justice

Distributive justice is an ‘umbrella’ term and has no universally accepted definition.'”
Some academics use the term ‘economic justice’ instead of ‘distributive justice’.'*® To
Professor Kaswan, distributive justice addresses unfair distribution, unfair treatment and
the systemic history of inequality that have given birth to current disparities."*' John Rawls
has given two principles of distributive justice.'** The relevant second principle is ‘social
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and economic inequalities are only then permissible if they are to everyone’s advantage’.'*
Rawls argues that in the principle of justice ‘no one is advantaged or disadvantaged’ and
‘the principles of justice are the result of a fair agreement or bargain’.'** Both Kaswan
and Rawls emphasise on equality and fairness. Helen Hodgson rightly observed equity,
equality and fairness are intricately related with distributional justice.'** The attributes
of distributive justice given by John Rawls, Professor Kaswan and Helen Hodgson lead
this author to conclude that distributive justice ensures (a) equality in opportunity (b)
fair trade (c) reciprocity for mutual benefit (d) mitigation of historic inequalities and ()
development, considering the economic and social ability of all participants.

Equality in opportunity has a long tradition in WTO Agreements. The principles
of fair competition and non-discrimination in the WTO are the manifestations of the
equality of opportunity. However, the problem is these principles are losing their practical
significance in North-South trade relationship. Unilateral trade restrictions, bilateral
trade agreements and deliberated impositions of stricter environmental requirements
on importing products are eroding the established norms of non-discrimination and
detracting equality of opportunity. Unfortunately, such trade restrictions do not care about
greater good. This purposeful disregard for fairness is clearly revealed in North-South
trade where powerful nations are imposing conditions which are not conducive to the
trade of poorer nations. This can be termed as injustice. Distributive justice ensures the
right of equal opportunity and global institutions to redress such a right. The history of
distributive justice encourages people to raise a voice against such injustice and fairness.

Fairness in trade promotes equitable standards while goods are exported from
the global South to global North. Fair trade is defined as ‘a trading partnership, based
on dialogue, transparency and respect, that seeks greater equity in international trade.
It contributes to sustainable development by offering better trading conditions to, and
securing the rights of, marginalised producers and workers —especially in the South’.!*
From the point of view of fairness, the aim of the WTO structure is the removal of barriers
which leads to overall welfare. The welfare gains of both developing and developed
countries lie in the facilitation of trade and investment.

Distributive justice would encourage richer countries to assist the poorer countries.
It is not dignified for developing countries always to desire foreign aid. Furthermore,
international trade is not a mechanism for transferring aid too."*” So, foreign trade, instead
of foreign aid, should be encouraged. In such cases, distributive justice patently requires
an arrangement for the promotion of reciprocal commercial relations for mutual benefit.'*®
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In this context, the rich countries can provide developing countries the access to foreign
markets by specially favouring them considering their socio-economic conditions. This
flexibility may contribute to the economic betterment of the South.

Most importantly, distributive justice recognises the North-South inequality
arising from the colonial encounter and the development practice in the post-colonial
period.'® Tt is to be acknowledged that international law introduces norms of differential
treatment designed to favour Southern countries. These differential treatments is a form of
distributive justice as Professor Kaswan also addresses the issue of history of inequalities
in her definition of distributive justice.'* The existing WTO Agreement contains nearly
155 provisions relating to Special and Differential Treatment (SDT) of Developing
Countries and Least Developed countries.'*! SDT clauses mainly deal with the flexibility
of commitments, technology transfer, transitional time period and provisions relating to
safeguarding the interests of developing countries.'*> These SDT clauses are also not free
from unfair practices. For example, Hunter shows that developing countries acquire the
three-quarters technology from the developed countries not as assistance but purely on
commercial terms.!*®* Furthermore, SDT provisions are crafted in a soft law language.
As a result, developing countries are not able to seek redress potentially in the dispute
settlement body of the WTO.!** One prominent writer termed SDT clauses as a ‘carrot-
and-stick mechanism’ that is used to promote liberalisation by the developing nations.'*’
It is argued that such unfair practice develops because the international economic law
does not address the root causes of the crisis. Distributive justice is the right framework to
talk about, to seek an explanation for claiming one’s right more prominently and clearly.

The inclusion of distributive justice in the WTO regime will also challenge the
‘excessive mercantilist approach’'*¢ of the global North which does not pay heed to the
development needs of the global South. The rich countries have left an impression that they
are reluctant to allow equal access to the economic pie.'”” The disregard of the ability of
developing countries and the hidden emphasis on the consumption of developed countries
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are blatant unfairness.'* The gap between the harsh reality and development rhetoric is
frequently established at the negotiating table which provides credence that the North is
‘kicking away the ladder’ and preventing the South’s sustainable development.'*’ Such
an approach is against the principle of distributive justice given by John Rawls as it leads
to disadvantage and inequality for the poor nations.

The Northern countries, by enforcing lofty environmental requirements in trade,
want to make the unequal equal. But they must know, to make unequal equal in itself is
inequality. Therefore, this author strongly argues that this unfair treatment can only be
redressed through the notion of ‘distributive justice’. For example, if distributive justice
had been incorporated in the WTO regulation, the WTO or the developed countries would
have had to show to the world community that any measures taken will not negatively
affect the interests of the developing countries.

In this section, it was argued that distributive justice requires an arrangement of
world trade regime where the interest, concerns and abilities of developing countries
will be considered. It was also argued that the idea of distributive justice will challenge
the excessive mercantilist approach of the global South. Now the question is, in a world
where it is said ‘all is fair in love, trade and war’'** — why would the rich country agree
to ensure distributive equity? This author argues that there are at least three reasons: (a)
if distributive justice is persistently violated, the world trade regime will be undermined,
threatened and finally collapse because existing trade systems rests on the idea of
cooperation, (b) distributive justice can yield benefits for all trading parties, and (c) it
is the moral obligation of the richer countries to assist the poorer countries because the
existing disparities, arguably, are the result of the systemic history of inequality and
exploitation during colonialism by the North.

Further, historic injustices can also be redressed by the theory of corrective justice.
Apart from it, in the next section it will be argued that in any area where distributional
justice seems disadvantageous, there should be a mechanism for corrective justice,
meaning compensation for the more disadvantageous states.

B Corrective Justice

Corrective justice ensures compensation for historic inequities'! and retribution for
violating legal rules.'s? It addresses the damage inflicted on individuals or communities.'>
The question of corrective justice in trade arises when no viable option remains open
to be adopted. For example, trade liberalisation creates market inequality because it
always looks for aggregate production and tries to increase economic efficiency through

148 Tbid 7-8.

149 Ha-Joon Chang, Kicking Away the Ladder: Development Strategy in Historical Perspective (Anthem, 2005)
19-51.

150" Lisa M Samuel, ‘When Negotiating Trade Means Negotiating Difference: WTO Insights’ (2015) 64(2) Social
and Economic Studies 91, 115.115.

151 Shawkat Alam (ed), Routledge Handbook of International Environmental Law (Routledge, 2013) 79.

132 Kent Greenawalt, ‘Punishment’ (1983) 2 Journal of Criminal Law and Criminology 343, 349.

133 Robert R Kuehn, ‘A Taxonomy of Environmental Justice’ (2000) (9) Environmental Law Reporter 10681,
10693.



100 JURNAL UNDANG-UNDANG 2021

international competition.'>* In this globalised world, it would be impracticable to go
against trade liberalisation. But as a matter of justice, if a policy is preferred under trade
liberalisation to serve a particular goal, although there may be sufficient reasons for
rejecting such policies, there should be a mechanism for compensation for those who are
adversely affected by these policies.'* Thus, when reduction of agricultural protections
in developing countries undermines the farmer’s ability to compete with big agribusiness
firms of the rich countries, then such policy should be rejected if there is no provision
for compensation for those poor farmers.

Darrel Moellendorf states that the present trade is full of systemic injustices having
no mechanism to redress present, past and future inequities.'*® He said the developed
world, in pursuing development, systematically protects their infant industries.'>” But
presently they are not allowing developing countries to protect their vulnerable industries.
Developed countries neither paid for their past protectionism nor made any mechanism to
compensate for the loss and damage caused to developing countries due to the reduction
of protectionist policies in developing countries.'>®

In our context, the use of unilateral environmental non-tariff barriers by the
developed countries constitutes a clear case of injustice. Absent distributive justice, the
developed countries should compensate those countries whose interests are adversely
affected by such barriers. Jagdish Bhagwati, a leading economist, argued:

You could certainly compensate the country whose trading rights (i.e. access to
your market) are being denied or suspended by offering other concessions or having
the other country withdraw some equivalent concessions of her own to you or,
better, through cash compensation for the gains from trade lost by the country.'>

This approach is not free from limitation. It will allow countries to impose measures
inconsistent with WTO rules by paying compensation. It may be adjudged immoral to
pay compensation to continue illegal measures.'® However, there may be very few areas
where distributive justice may not produce the desired result, in such cases corrective
justice can be the second-best available option. Furthermore, the issue of compensation
may not arise if the decision is taken in a transparent manner where all those affected by
a decision can participate in the decision-making process in the true sense of the term.
This fair decision-making procedure is a matter of procedural justice.
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C Procedural Justice

Procedural justice encompasses an open, inclusive, representative and communicative
decision-making process.'®! Aristotle evaluates procedural justice as a status where each
has ‘an equal share in ruling and being ruled’.'®? Professor Kaswan emphasised the political
dynamics of procedural justice so that all groups are treated fairly in decision-making
processes.'®® In light of the North-South dimension, another qualification of procedural
justice needs to be added. It is ‘equal status, in terms of skills, among decision-makers’.
The justification is if an equal status is not ensured, there is a chance of manipulation or
coercion from the part of stronger participants.'** Thus, ‘procedural justice’ includes: (a)
all those who can be affected by a decision should have an opportunity to be heard; (b)
equal status among decision-makers in terms of skill and knowledge; (c) equal opportunity
of influencing decisions; and (d) a fair procedure so that the outcome can be just.'®

In our context, there are two areas- the decision-making procedure of the international
standard-setting institutions, and the dispute settlement bodies of the WTO, where
developing countries are experiencing procedural injustice.

The GATT/WTO Article XX implicitly requires the standard setting of products.'®
The SPS Agreement is also going to balance SPS measures with international standards
through recognising international standard-setting bodies.'®” Presently, the role of the
Codex Alimentarius Commission is gaining prominence in setting international standards.
However, the standard setting is mainly based on scientific evidence and the South does
not have the scientific capacity and the governance structure to participate in the creation
of standards effectively.'® Consequently, at present, the South is notoriously under-
represented there.'® For example, at the 64" Joint FAO/WHO Expert Committee on
Food Additives (JECFA) meeting, it was found that all JECFA Secretariat representatives
are from developed countries.'”® At the International Organisation for Standardisation
(ISO), a similar situation prevails.!”" Codex is also criticised for the under-representation
of developing countries.'”
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On the other hand, the Northern states having sophisticated scientific capacities are
dominating the standard setting institutions. According to some observers it is ‘techno-
imperialism’.'” The de facto limited representation of developing countries and over-
representation of the Northern countries in the standard-setting process seriously raises
the question of procedural justice and legitimacy.

Another area of procedural injustice is the dispute settlement procedures in the
WTO. Disputes settlement procedures require specialised legal expertise to argue a case
which poses a serious disadvantage to the global South since many poorer countries can
hardly afford such legal expertise.!”™

As a matter of fairness, it is the demand of procedural justice that developing
countries should participate in standard setting bodies so that the developed countries
might not distort trade by setting a stricter international standard which would be costly
for developing countries to implement.'” They need to participate to convey their interests
appropriately. Developing countries should also get the opportunity to engage in dispute
settlement procedures so that they can seek redress if they believe their fellow members
are in violation of their rights.

Now we need to determine what procedural justice would serve the interest of the
South. Procedural justice entails that the decision-makers should get equal opportunity
to shape or regulate decisions. The challenge is to identify the means of ensuring equal
opportunity to influence decisions. Luke Tomlinson shows two viable ways of ensuring
equal opportunity: by political equality and by equalising the actor’s capabilities.'”

In our context, equalising the actor’s capabilities is more important than political
equality. Political equality means voting rights, having equal time to speak and
participating in the discussion. But these opportunities are not able to exert much
influence in decision-making in the North-South dimension. Unlike the participants of
the developing nations, the decision-makers of the developed countries are equipped
with skill, knowledge and eloquence. If the representatives of the global South do not
understand the process of hazard analysis, risk analysis, verification procedures and critical
control point identification,'”” what would be the value of their physical participation in
standard setting decision-making bodies? So, in such cases giving equal time to discuss
will not serve the interest of South. However, if the ability of the representatives of the
global South can be upgraded, then an equal opportunity of participation can be utilised
by them through advancing their interests independently. Thus, the WTO should ensure
that the participants from the global South are equally equipped with knowledge, skills
and resources. This is the true demand for procedural justice. Promoting education in
the global South to enable expert representation can be one option. But it is a long-term
procedure. The short-term option is knowledge, skill and technology transfer in terms of
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assistance. Apart from assistance, developing countries also require a considerable level
of investment by the developed countries. The rationale behind these transfers should
be based on procedural justice, not the redistribution. Such investment would encourage
developing countries to participate in the international negotiation processes to have their
interests considered.

Both the WTO and SPS Agreement can play a vital role in ensuring procedural
fairness. The TBT Agreement can be a good example which establishes the standards of
impartiality, consensus, transparency and openness. The TBT Agreement has also paid
attention to the concerns and interests of developing nations.!”

V  CONCLUSION

Koenig’s model'” demonstrates the sustainable development agenda of the global South
as goals of overcoming poverty, achieving a high standard of living and conserving the
local environment.'® There is a significant body of literature showing that trade plays a
central role in achieving economic development, poverty eradication and environmental
protection.'®! Both the South and the North need each other for economic growth
and global environmental protection. The countries of the global South are the most
vulnerable and are socially and economically marginalised. Unfortunately, they are further
marginalised in terms of the trade-environment interaction.

In this context, this paper has argued that a distributive trading system requires a
differentiated and nuanced approach to integrate developing countries within the system
on a fairer basis. Furthermore, no trade policy should be taken in isolation of the socio-
economic conditions and the abilities of the global South. Any policy which adversely
affects the global South and worsens the situation of poverty should be reformed or
rejected to meet the demands of distributive justice and fairness. This paper has also
argued that there should be provisions for compensation where there is a chance of
violation of rights. It was also argued that mere participation of developing countries in
the decision-making process at the international trade regime might not ensure procedural
and substantive justice. Concepts of procedural justice require the participation of all
trade actors on a level playing field. Hence, the participants should be of reasonably equal

178 Marceau Gabrielle and Trachtman Joel P., ‘The Technical Barriers to Trade Agreement, the Sanitary and

Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade: A Map of the World
Trade Organisation Law of Domestic Regulation of Goods’ [2002] (5) Journal of World Trade 811, 840
(‘The Technical Barriers to Trade Agreement, the Sanitary and Phytosanitary Measures Agreement, and the
General Agreement on Tariffs and Trade’). See also Committee on Technical Barriers to Trade, ‘Decision of
the Committee on Principles for the Development of International Standards Guides, Recommendations with
relation to Articles 2, 5 and Annex 3 of the TBT” G/TBT/9, July 2000, Annex 4, 24.

17" Koenig’s model portrays the differential agendas of the North and South. It is a tabular representation. According

to Koenig, the countries of the North focus on the safeguarding of their monetary interests, affluence, lifestyle

and prevention of an environmental catastrophe.

OP Dwivedi and Dhirendra K Vajpeyi, Environmental Policies in the Third World: A Comparative Analysis

(Greenwood Press, 1995) 5.

181 Slike Steiner, ‘Global Poverty and Sustainable Development-Challenges addressed by the EU’s Renewed
Sustainable Development Strategy’ in Duncan French (ed), Global Justice and Sustainable Development
(Martinus Nijhoff, 2010) 291, 295.

180



104 JURNAL UNDANG-UNDANG 2021

status in terms of skills, technology and knowledge. For the sake of procedural efficiency,
developing countries need capacity building support, knowledge and technology transfer.
The incorporation of distributive, corrective and procedural aspects of justice is not only
essential to the participation of the global South in the trade system but also necessary
for a fair and just trade regime.



